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Matthew J. Smith / FILED

Mohave County Attorney ,fM v, ,:K

Gregory A. McPhillips SR e L

Deputy County Aftorney Wiy T
State Bar No. 016262 SHIR 1AM g: 09

3 . , '
0 Box 7000 ol T
Kingman, AZ 86402 RCOURT ClEpk

Telephone; (928} 753-0719
Fax No.: (928) 753-2669
CAQ.Court@co.mohave.az.us
Aftorney for Plaintiff

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MOHAVE

STATE OF ARIZONA,
No. CR-2014-1193

Plaintiff,
v STATE’S RESPONSE TO NOTICE
: OF INVOCATION OF
CONSTITUTIONAL RIGHTS / RIGHT
JUSTIN JAMES RECTOR, TO REMAIN SILENT / RIGHT TO
Defendant. ?E:RESENTATEON BY COUNSEL
n

STATE’S REQUEST TO SPEAK
WITH DEFENDANT

COMES NOW, the State of Arizona, by the Mohave County Attorney and through
the undersigned deputy, Gregory A. McPhillips, respectfully requests the court deny
defendant’s request for a prophylactic order that no discussion regarding any
investigation is fo take place unless defendant's counsel has been notified and is actually
present in person or by telephone.

In addition, defendant previously requested to speak with undersigned counsel.
Since that time defense counsel’ has not acted on defendant's request to speak with
undersigned prosecutor. The State is requesting to speak with defendant. The State

request that defense counsel discuss, with defendant, defendant's request to speak with

undersigned counsel and inform undersigned counsel if defendant waives his right to

G|

S3015CR201401193

1 That defense counsel is no longer assigned to this case. Both Mr. Gillieo and Mr. Gavin are fairly new t

the case.
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There is no legal basis for defendant’s request for a prophylactic order

Defendant requests that that no discussion regarding any investigation is to take

place unless defendant’s counsel has been notified and is actually present in person or by

telephone. Defendant's request is a classic “right to counsel request.” Presumably
defendant's motion is based in the Sixth Amendment of the United States’ Constitution;
yet defendant makes no such reference.

In support of his “right to counsel request” defendant cites § 10 and § 24 of the
Arizona Constitution. § 10 deals with a right against self-incrimination and against doublg
jeopardy. Right to counsel is not mentioned. § 24 mentions a plethora of rights for
accused in criminal proceedings. Again, Right to counéel is not mentioned.

Essentially defendant filed this motion to circumvent well established Sixth
Amendment case-law. Once the sixth amendment attaches (as it has in this case) then
such right to counsel does not encompass offenses that are not the same offense under
the Blockburger test.2 Said another way, right to counsel only encompasses offenses
that are the same offense under the Blockburger test. Under this well-established
analysis, officers may speak with defendant when the offense is unrelated.

The Court has no authority to issue the order defendant requested. To put this in
context, defendant would require his attorney to be present anytime defendant is
questioned as a witness to an offense, or even infraction of jail policy, committed by
another inmate. Such an order would make jail operations more difficult as the jail could
never question defendant about any infraction committed by anyone. Such an order
would not protect the rights of defendant and would create a significant burden on the
operation of the jail.

Such a prophylactic order amounts to a violation of separation of powers.

Defendant provides the court with no legal basis for such an order. Defendant is asking

2 Texas v. Cobb, 532 U.S. 162, 121 S.Ct. 1335 (2001); Blockburger v Unifed States, 284 U.S, 299, 52 S.Ct.

180 (1932).
Rector/CR-2014-1193 McPhillips/14-F-1350
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the court to prospectively aitef how jail operations aré conducted for this single inmate.
Such an order is not within the province of the court.

The Court will not ignore the Blockburger test and issue a prophylactic order that
no discussion regarding any investigation is to take place unless defendant's counsel has
been notified and is actually present in person or by telephone.

Defendant requested to waive his right to remain sifent

On 11-10-14 defendant requested to speak with undersigned counselr. On
numerous occasions undersigned counsel has requested to speak with defendant
(through defendant’s attorney) and undersigned counsel has not received a response.*
Undérsigned counsel is convinced that defendant intends to waive his right to remain
silent, as to this specific investigation, and wants to speak with undersigned counsel.

In the present motion, defense counsel is vicariously asserting defendants right to
remain silent. Defense counsel cannot vicariously assert defendant's right to remain
silent.> These are defendant’s rights—not defense counsel’s rights. Defendant may
decide to waive these rights at any time and defense counsel has no “right” to stop
defendant from doing so. Likewise, the Court has no authority to stop defendant if he,
chooses to wave his rights and speak with authorities.

The State requests that defense counsel discuss, with defendant, defendant’s
request to speak with undersigned counsel and inform undersigned counsel if defendant
waives his right to remain silent.

Conclusion

The Court will not ignore the Blockburger test and issue a prophylactic order that
no discussion regarding any investigation is to take place uniess defendant's counsel has
been notified and is actually present in person or by telephone. As such, defendant’s

request for a prophylactic order will be denied.

% Defendant's written request is attached to this motion.
4 The last such request is attached to this mofion. Undersigned counsel has not spoken to Mr. Gavin abou
this request. All prior requests were made io previous counsel who recently withdrew.

§ Sge Moran v Burbine, 475 U.5, 412, 106 S.Ct. 1135 (1986).
Recior/CR-2014-1183 McPhiliips/14-F-1350
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Further, defense counsel must acknowledge that the defendant has requested to
speak with undersigned counsel, confer with defendant and alert undersigned counsel if

such is stiI_I defendant’s inteni.

RESPECTFULLY SUBMITTED THIS 11TH DAY OF MARCH, 2015.

MOHAVE COUNTY ATTORNEY
MATTHEW J. SMITH

By ()' ,

DEPUTY COUNTY ATTORNE
GREGORY A. MCPHILLIPS

McPhiliips/14-F-1350
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MOHAVE COUNTY JAIL INMATE REQUEST FORM *@W

pate: W e Name: Qe Dusti) NAME #7207 40 £~ CELL sMep 2 . I,
JAIL COMMANDER: arrorney: PR LIPS

JAIL SUPERVISOR: COURT:

SHIFT SUPERVISOR: - PROBATION:

OTHER: RELEASE PROPERTY:

request: | WAMT To Gl ARl {i”f/?é—%/é?d/ M? MQOfé: TOLD ME
JOU REQUESTED T0 TALK TO ME DU \ﬂ/i?tffT [ £7 T SaPHALC A HE
PREVEAT ThiS MEETIN/G B2 s e F{oM T/‘}fdfﬁ/ﬁ% FLACE vl

BECAUSE BE T EA GRLES ¢ CUER THO LA BUER oA/ 19 QX WITH LT
EYERT HAT M Wnllii To DO TS W HiES ?Ré‘jé/l/(,é! PLEASE RESTOMD

ALD Tuavk you FOR VAK TIME.

OFFICER RECEIVING REQUEST: % Qiepnsesic 2839 tfiwled oD

ACTION TAKEN BY: REVIEWED BY:

ACTION TAKEN:

DATE:

INMATE SIGNATURE (AFTER ACTION):

A Lr




Mohave County Attorney’s Office

Main Office: MATTHEW J. SMITH . VidimMitness

P.0. Box 7000 County Attorney P. 0. Box 7000

315 N. 4% Street 325 Pine Street
Kingman, AZ 86402-7000 | JAMES J, ZACK Kingman, AZ B6402-7000
Telephone (928) 753-0718 Chief Deputy , Telephone (928) 718-4967
Fax (828)753-2669 Fax {928) 718-4956
Branch Offices: Civil Division: -

Bullhead City (928) 758-0727 Telephone (928) 753-0770
Lake Havasu City (928} 854-3501 Fax (828) 753-4290

February 16, 2015

Harry Moore

Mohave County Public Defender's Office
P O Box 7000

Kingman AZ 86402

RE: Stafe v. Justin James Recfor
Superior Court Division 4 CR-2014-1193

Dear Harry Moore:
| am formally requesting to interview Justin Rector. Will he speak with me? .

I last made this request on September 30, 2014. We discussed waiting until the Rule 11
evaluation was complete. That evaluation is now complete.

Sincerely,

- 7
v

-

Gregory A. McPhillips
Deputy County Attorney

CC:

Ronald S. Gilleo

Mohave County Legal Defender's Office
P O Box 7000

Kingman AZ 86402

Rector McPhillips/14-F-1350
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A copy of the foregoing
sent this same day to:

HONORABLE LEE F. JANTZEN
SUPERIOR COURT JUDGE

Gerald T. Gavin
3880 Stockton Hill Road, Suite 103-450
Kingman, AZ 86409

RONALD S. GILLEO

LEGAL DEFENDER

Mohave County Legai Defender's Office
P O Box 7000

Kingman AZ 86402

By GM%

Rector/CR-2014-1183
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